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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554
APR· 31995

In the Matter of

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

)
)
)
)
)
)

PP Docket No. 93-253

DOCKET FILE COpy ORIGINAL

COMMENTS
OF

CONSOLIDATED COMMUNICATIONS INC.

Consolidated Communications Inc. ("CCI"), by its attorneys, hereby

submits these Comments in support of the Emergency Petition for Waiver ("Petition")

filed on March 28, 1995 by Telephone Electronics Corporation ("TEC"). In these

Comments CCI urges the Commission to grant the Petition for TEC and for all

similarly situated rural telephone companies willing to accept the limitations on the

waiver proposed by TEC.

INTRODUCTION

CCI is a diversified telecommunications company headquartered in

Mattoon, Illinois. The cornerstone of CCI activities is the Illinois Consolidated

Telephone Company (ICTC), a rural telephone company serving east central Illinois

with 85,500 access lines and $59.645 million in annual gross revenues. In addition to

ICTC, CCI has substantial interests in an interexchange carrier, a directory publishing

company, a telemarketing operation and other telecommunications-related

enterprises. As is the case with TEC, CCI's rural telephone company would qualify

to bid in the auctions for the Personal Communications Services ("PCS") but for the

"gross revenue cap" rule. 1 That rule provides that no applicant for the C or F Blocks

See 47 C.F.R. § 24.709(a)(1).
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of spectrum available in the PCS service, together with its affiliates, may have gross

revenues of more than $125 million in each of the last two calendar years.2

CCI has watched the progress of TEC's efforts in this matter with

obvious interest. Only recently, however, has CCI become aware that both TEC and

the Commission believe that TEC is the only holding company that is affected by the

$125 million limit. In order to protect its interests and in order to make it known that

CCI is similarly situated, on March 29, 1995 CCI filed a Motion for Leave to Intervene

in the D.C. Circuit Court of Appeals in Telephone Electronics Corporation v. FCC,

Case No. 95-1015. If TEC's Petition were granted, as it is herein supported by CCI,

CCI would withdraw that Motion.

DISCUSSION

1. The TEC Petition Should Be Granted For TEC And All Similarly
Situated Companies.

TEC seeks a waiver of Section 24.709 (a)(1) of the Commission's Rules

to the extent that rule is applied to include the
gross revenues of TEC's non-rural telephone
company affiliates in determining whether a
rural telephone company meets the gross
revenue cap of $125 million in each of the
last two calendar years...3

The TEC request is based on two facts. First, Congress, recognizing that service to

rural areas may not be a priority for all service providers, granted preferential

treatment for rural telephone companies. Congress believed that rural telephone

companies would deploy new technologies and services rapidly in rural areas.

Second, Congress's intent is frustrated by application of the $125 million

limitation to TEC (and to other similarly situated rural telephone companies). The

impact of the rule is to prevent TEC's rural telephone companies from bidding in the

2 The rule also provides that no applicant may have more than $500 million in total
assets at the time the application is filed. CCI's total assets are $230.2 million.

3
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C and F blocks because of their affiliation with companies having total gross

revenues of over $125 million. While the rule may be useful in screening out large

bidders with the ability to cross-pool their resources, in the case of telephone

companies other FCC rules offer protection against that occurrence. Therefore, TEC

argues that the public interest would best be served by waiving Section 24.709(a)(1)

for its rural telephone companies.

In addition, TEC proposes that the waiver be limited to truly rural areas

and has suggested that its rural telephone companies be permitted to bid on the C

and F Blocks only in those Basic Trading Areas (IBTAs") where they provide service

and which have a population of less than 300,000. In this way, TEC would be

fulfilling the Congressional mandate for rural telephone companies.

CCI supports the TEC Petition. It represents an effective way to assure

that the auctions may go forward, that rural areas will receive service promptly and

that bidders in the C and F Blocks will not be competing against entities with

overwhelming resources. Further, while CCI recognizes that any waiver is intended

to address special or unique circumstances, CCI believes that the TEC request must

be extended to apply to all similarly situated rural telephone companies, that is, rural

telephone companies, without attributable cellular interests, "that have been

prohibited from bidding on channel C and F licenses in the BTAs where they provide

telephone service."4 As CCI will now demonstrate, ICTC is such a similarly situated

telephone company.

2. ICTC Is Prevented From Bidding By The Gross Revenue Cap

CCl's wholly owned subsidiary, Illinois Consolidated Telephone

Company, is a rural telephone company pursuant to Section 24.720(e) and Section

1.2110(b)(3) of the Commission's Rules which define a rural telephone company as a

local exchange carrier having 100,000 or fewer access lines, including affiliates. The

4

WASH01:29011

TEe Petition, p. 5.



- 4 -

total number of access lines of ICTC is 85,500. ICTC has no affiliates with access

lines.

ICTC has no attributable ownership interest in cellular licenses in which

there would be a significant overlap of a PCS licensed service area and a cellular

geographic service area. While ICTC does hold ownership interests in overlapping

CGSAs, the amount of ownership interest falls within the exception for rural telephone

companies contained in Section 24.204 (d)(2)(ii). Specifically, ICTC holds the

following ownership interests in cellular properties:

MSA 243 25.98% RSA2 5.20%

MSA 202 25.98% RSA5 25.98%

MSA 269 25.98% RSA6 16.78%

MSA 190 25.98% RSA 8 & 9 4.0%

The limitation on ownership contained in the rules for cellular eligibility is 40% of the

equity, outstanding stock or outstanding voting stock of a cellular licensee. As is

evident from the above, CCI falls well within that limitation.

Thus, there is no bar to ICTC's bidding on the C and F frequency blocks

but for the gross revenue cap found in Section 24.709 (a)(1). The $125 million cap

worked to prevent ICTC from bidding because, while its own gross revenues of

$59.645 million fell well below the cap, combined 1994 gross revenues of all CCI

companies of $213.194 million exceed the cap. Specifically the 1994 gross revenues

of the CCI interexchange carrier were $64.584 million. The directory services

publishing company had 1994 gross revenues of $57.422 million. The telemarketing

company had gross revenues of $4.365 million. Gross revenues of other affiliated

companies, including paging, CPE and maintenance and leasing totaled $27.177

million.
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Nevertheless, as with TEC, there are adequate protections against ICTC

cross-pooling its funds with those of its affiliates in the context of competitive bidding,

or any other context. Like TEC's rural telephone companies, ICTC is separately

incorporated and separately managed. Such structural separation has been

considered a sufficient protection against cost-shifting. Further the Commission's

affiliate transaction rules provide additional safeguards against cross-subsidization

and cross-pooling.

Unlike TEC, a substantial portion of CCI's gross revenues does not

come from resale operations. But like TEC, a substantial portion of those gross

revenues are derived from entities with high operating costs. 5 Thus like in the case

of TEC, gross revenues are not a valid indication of the funds that may be available

to be used in bidding in an auction.

It is clear that ICTC is, like TEC, prevented from bidding in the C and F

Block auctions by the gross revenue cap. ICTC is thus a similarly situated company

which should benefit from the waiver granted to TEC. If the Commission chooses not

to grant the TEC waiver, or to limit the waiver only to TEC, ICTC requests that these

Comments be considered a Petition for Waiver by CCI. Specifically, ICTC requests

that, for good cause shown, the Commission waive the requirements of Section

24.209(a)(1) as they apply to the Illinois Consolidated Telephone Company.

3. ICTC Will Accept Limitations On Its Bidding.

CCI appreciates that TEC has narrowed its request for waiver so that

the Commission can be assured that rural areas will benefit from the rapid

deployment of PCS service. ICTC is similarly willing to limit its bidding to those BTAs

which cover its service area and that have populations of less than 300,000. CCI

5 For example, the gross revenues of CCl's directory services company were $57.422
million in 1994. But of that amount, before even considering other costs of doing business, almost $19
million, or about 33%, was paid out in license fees to telephone companies.
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believes that this limitation will help to assure that the auctions for those rural areas

will include ready, willing and able rural telephone companies such as ICTC.

In addition, CCI believes that it, like TEC, merits a waiver, to the extent

necessary, of Section 24.710 of the Commission's Rules to allow it to pay for any

winning bids in annual installments, like other winners in the C and F Block auctions.

ICTC does not however seek waiver of the Commission's Rules to allow it to bid as a

small business.

CONCLUSION

For the reasons stated herein, CCI supports the Emergency Petition for

Waiver of TEC and believes it should be applied to all similarly situated rural

telephone companies willing to limit their bidding to rural areas. CCI believes that

TEC has shown good cause for grant of the waiver by showing how application of the

gross revenue cap would undermine the intention of Congress to grant preferential

treatment to rural telephone companies because those companies are most likely to

bring service to rural areas quickly and efficiently. TEC has shown that the

Commission's concerns regarding cross-pooling are dealt with adequately by other

requirements of the Commission's rules. Therefore, the Commission should grant the

waiver request as it applies to TEC and to any other rural telephone companies which

are precluded from bidding in the C and F Block auctions because of the provisions
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of Section 24.709 (a)(1). If the Commission is unwilling to grant the waiver as it

applies to companies other than TEC without specific requests for waiver, then CCI

requests that these Comments be treated as a request for waiver like TEC's for the

same good cause shown.

Respectfully submitted,

CONSf)~TED COMMUNICATIONS INC.

By: t1f11- fl&~U~Vl~_-
Veronica M. Ahern
NIXON HARGRAVE DEVANS & DOYLE
One Thomas Circle, Suite 800
Washington, D.C. 20554
202-457-5321

Its Counsel

April 3, 1995
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Susan R. Athari
Baraff, Koerner, Olender & Hochberg, P.C.
Suite 300
5335 Wisconsin Avenue, N.W.
Washington, DC 20015

Robert 1. Miller
Gardere & Wynne, L.L.P.
1601 Elm Street
Suite 3000
Dallas, TX 75201

Peter 1. Mitchell
Minority Business Enterprise Legal Defense &

Education Fund, Inc.
220 I Street, N.W.
Suite 280
Washington, DC 20002

Jane HP Moffat
Venus Wireless, Inc.
915 Broadway
Vancouver, WA 98660

Robert 1. Moffitt
U.S. Small Business Administration
409 3rd Street, S.W.
Washington, DC 20416

W. Richard Morris
Sprint Corporation
P.O. Box 11315
Kansas City, MO 64112

Scott K. Morris
McCaw Cellular Communications, Inc.
5400 Carillon Point
Kirkland, WA 98033



Richard S. Myers
Richard S. Myers Law Office
1030 15th Street, N.W.
Suite 908
Washington, DC 20005

David L. Nace
Thomas Gutierrez
Gerald S. McGowan
Lukas, McGowan, Nace & Gutierrez, Chartered
1111 19th Street, N.W.
Suite 1200
Washington, DC 20036

National Association of Minority
Telecommunications Executives & Companies

One Thomas Circle, N.W.
Suite 500
Washington, DC 20005

Ann K. Newhall
Moss & Barnett
4800 Norwest Center
90 South 70th Street
Minneapolis, MN 55402-4119

Robert B. Nicholson
Robert 1. Wiggers
U.S. Department of Justice
Room 3224
10th & Pennsylvania Ave. N.W.
Washington, DC 20530

Carl W. Northrop
Bryan Cave
700 13th Street, N.W.
Suite 700
Washington, DC 20005

Oye Ajayi-Obe
1521 Heather Hollow Circle
Suite 21
Silver Spring, MD 20904

11

Kathleen 0'Connor
2139 Newport Place, N.W.
Washington, DC 20037

Michael G. Oliva
Loomis, Ewert, Ederer, Parsley, Davis &

Gotting
232 South Capitol Avenue
Suite 1000
Lansing, MI 48933

Philip F. Otto
California Microwave, Inc.
990 Almanor Avenue
Sunnyvale, CA 94086

Frank Michael Panek
Ameritech Operating Companies
Room 4H74
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196

John D. Pellegrin
Evan D. Carb
Law Offices of John D. Pellegrin
1140 Connecticut Avenue, N. W.
Suite 606
Washington, DC 20036

John W. Petit
Drinker, Biddle & Reath
901 15th Street, N.W., Suite 900
Washington, DC 20005

Sidney E. Pinkston
Edna M. Pinkston
P&P Investments
2970 Lincoln Plaza
500 North Akard
Dallas, TX 75201



Gail L. Polivy
GTE Service Corporation
Suite 1200
1850 M Street, N.W.
Washington, DC 20036

Howard Polsky
COMSAT World Systems
6560 Rock Spring Drive
Bethesda, MD 20817

Benjamin H. Dickens, Jr.
John A. Prendergast
Julian P. Gehman
Blooston, Mordkofsky, Jackson & Dickens
Suite 300
2120 L Street, N.W.
Washington, DC 20037

Ray Communications, Inc.
Suite 650
1850 Centennial Park Drive
Reston, VA 22091-1517

James M. Rhoads
JMP Telecom Systems, Inc.
P.O. Box 292557
Kettering, OH 45429

Michael R. Rickman
7140 Gammwell Drive
Cincinnati, OH 45230

Quincy Rodgers
General Instrument Corporation
1155 21st Street, N.W., 4th Floor
Washington, DC 20036

Judith St. Ledger-Roty
James 1. Freeman
Michael Wack
Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, DC 20036
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Mr. William 1. Roughton, Jr.
Bell Atlantic Personal

Communications, Inc.
1310 North Courthouse Road
5th Floor
Arlington, VA 22201

Christopher K. Sandberg
Heins Schatz & Paquin
2200 Washington Square
100 Washington Avenue South
Minneapolis, MN 55401

Edward C. Schmults
GTE Service Corporation
One Stamford Forum
Stamford, CT 06904

Lee L. Selwyn
Economics and Technology, Inc.
One Washington Mall
Boston, MA 02108-2617

Alan R. Shark
American Mobile Telecommunications

Association, Inc.
Suite 203
1835 K Street, N.W.
Washington, DC 20006

Jeffrey L. Sheldon
Sean A. Stokes
Utilities Telecommunications Council
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, DC 20036

Kathy L. Shobert
General Communication, Inc.
901 15th Street, N.W.
Suite 900
Washington, DC 20005



Michael J. Shortley, III
Rochester Telephone Corporation
180 South Clinton Avenue
Rochester, NY 14646

Paul J. Sinderbrand
Dawn G. Alexander
Sinderbrand & Alexander
888 16th Street, N.W.
Suite 610
Washington, DC 20006-4103

Stephan C. Sloan
170 Westminster Street
Suite 701
Providence, RI 02903

David R. Smith
Bennie L. Thayer
Alexander, Gebhardt, Aponte & Marks
Lee Plaza, Suite 805
8601 Georgia Avenue
Silver Spring, MD 20910

Linda K. Smith
William D. Wallace
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004

Henry A. Solomon
Haley, Bader & Potts
4350 North Fairfax Drive
Suite 900
Arlington, VA 22203-1633

Phillip L. Spector
Susan E. Ryan
Paul, Weiss, Ritkind, Wharton &

Garrison
1615 L Street, N.W.
Suite 1300
Washington, DC 20036
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Mark A. Stachiw, Esq.
Airtouch Paging
Suite 800
12221 Merit Drive
Dallas, TX 75251

Henry J. Staudinger
Route 1, Box 215
Toms Brook, VA 22660

James F. Stern
2542 North 96th Street
Wauwatosa, WI 53226

Arlene F. Strege
117 Howell Drive
Somerville, NJ 08875

Jack Taylor
InterDigital Communications

Corporation
9215 Rancho Drive
Elk Grove, CA 95624

Leslie A. Taylor
Leslie Taylor Associates
5800 Carlynn Court
Bethesda, MD 20817-4302

Cary S. Tepper
David E. Weisman
Meyer, Faller, Weisman &

Rosenberg, P.C.
4400 Jennifer Street, N. W.
Suite 380
Washington, DC 20015

N.H. Thisse
Enakee Partnership
95 Turnpike Street
Canton, MA 02021



Donna M. Torres
Urban Telecommunications, Inc.
330 Coster Street
Bronx, NY 10474

James U. Troup
Roger P. Furey
Arter & Hadden
Suite 400K
1801 K Street, N.W.
Washington, DC 20006

James P. Tuthill
Jeffrey B. Thomas
Pacific Bell/Nevada Bell
140 New Montgomery Street
Suite 1522-A
San Francisco, CA 94105

Valley Management, Inc.
550 West Indian School Road
Phoenix, AZ 85013-3200

Richard L. Vega
Richard L. Vega Group
235 Hunt Club Boulevard
Longwood, FL 32779

Richard L. Vega, Jr.
Phase One Communications, Inc.
3452 Lake Lynda Drive
Suite 115
Orlando, FL 32817

Philip L. Verveer
Sue D. Blumenfeld
Francis M. Buono
Willkie, Farr & Gallagher
1155 21st Street, N.W.
Suite 600
Washington, DC 20036-3384
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Melodie A. Virtue
American Women in Radio and

Television, Inc.
Suite 700
1101 Connecticut Avenue, N.W.
Washington, DC 20036

Leslie R. Walls
7112 Terry Lane
Falls Church, VA 22042

Robert Weigend
Schnader, Harrison, Segal &

Lewis
1119 19th Street, N.W.
Washington, DC 20036

Timothy E. Welch
Hill & Welch
1330 New Hampshire Avenue, N.W.
Suite 113
Washington, DC 20036

George Y. Wheeler, Esq.
Margot Smiley Humphrey, Esq.
Koteen & Naftalin
Suite 1000
1150 Connecticut Avenue, N.W.
Washington, DC 20036

David E. Weisman
Alan S. Tillas
Meyer, Faller, Weisman and

Rosenberg, P.C.
4400 Jenifer Street, N.W.
Washington, DC 20015

Edward R. Wholl
Jacqueline E. Holmes Nethersole
NYNEX Telephone Companies
120 Bloomingdale Road
White Plains, NY 10605



Curtis White
AFVO
Suite 700
1920 L Street, N.W.
Washington, DC 20036

Richard S. Wilensky
Middleberg, Riddle & Gianna
2323 Bryan Street
Suite 1600
Dallas, TX 75201

Theodore W. Wing, II
Ray Communications, Inc.
3 Bala Plaza East
Suite 101
Bala Cynwyd, PA 19004-3840

James L. Winston
Rubin, Winston, Diercks, Harris &

Cooke
1730 M Street, N.W.
Suite 412
Washington, DC 20036

Wisconsin Wireless
North 615 Communication Drive
Suite 2
Appleton, WI 54915

Lois E. Wright
Inner City Broadcasting Corporation
801 Second Avenue
New York, NY 10017

James L. Wurtz
Pacific BelllNevada Bell
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004
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Lisa M. Zaina
Matthew L. Dosch
OPASTCO
21 Dupont Circle, N.W.
Suite 700
Washington, DC 20036

William E. Zimsky
P.O. Box 3005
Durango, CO 81302


